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PART I—STATE CRIMES 


3. NATURE AND ELEMENTS OF 
SPECIFIC CRIMES 


§ 3.105 Escape from custody 


Kansas State v. Clint L., 936 P.2d 235 (1997), 
34 CLB 71. Aggravated escape statute that ap- 
plied to felons did not apply to juveniles who 
committed felonious acts. 


§ 3.110 Family offenses 
§ 3.115 —Child abuse 


Arizona State v. Jones, 937 P.2d 310 (1997), 
34 CLB 71. “Custody,” in child abuse statute, 
required that defendant accept some responsi- 
bility for child, but not necessarily that defen- 
dant had physical possession of and/or the 
responsibility to care for child. 


§ 3.130 Firearms violations 


Iowa State v. Kidd, 562 N.W.2d 764 (1997), 
34 CLB 72. State could charge separate count 
for each weapon defendant possessed, where 
statute prohibited possession of “an” offensive 
weapon. 


§ 3.135 —Illegal possession 


Ohio State v. Thompkins, 678 N.E.2d 541 
(1997), 34 CLB 72. Pointing gun that was never 
recovered justified sentence enhancement. 


§ 3.140 —Dangerous and deadly 
weapons 


California People v. Aguilar, 945 P.2d 1204 
(1997), 34 CLB 171. Bare hands or feet are 
not a “deadly weapon.” 


§ 3.250 Felony murder 


Iowa State v. Thompson, 570 N.W.2d 756 
(1997), 34 CLB 173. Statutory phrase “mani- 
festing an extreme indifference to human life” 
needed no explanation. 


§ 3.375 Robbery 
§ 3.380 —Armed 


South Carolina State v. Bennett, 493 S.E.2d 
845 (1997), 34 CLB 171. Hand or fist may have 
been deadly weapon. 


5. PARTIES 
§ 5.05 Aiders and abettors 


New Hampshire State v. Barton, 702 A.2d 336 
(1997), 34 CLB 172. Indictment charging de- 
fendant as principal offender implicitly alleged 
accomplice liability as well. 


6. DEFENSES 
§ 6.17 Duress 


Washington State v. Williams, 937 P.2d 1052 
(1997), 34 CLB 72. Whether “duress” defense 
applied depended on defendant’s perception, 
taking into account the battered person context. 


§ 6.70 Statute of limitations 


Iowa State v. Wilson, 573 N.W.2d 248 (1998), 
34 CLB 377. lowa court establishes rules for 
applying statute of limitations to theft by de- 
ception. 


PART II—STATE CRIMINAL PROCEDURES, ANCILLARY 
PROCEEDINGS 


7. JURISDICTION AND VENUE 
§ 7.05 Venue 


Kansas State v. Jackson, 936 P.2d 761 (1997), 
34 CLB 73. Extensive pretrial publicity did not 
mandate change of venue. 


10. PRETRIAL MOTIONS 


§ 10.15 Severance 


Maryland Conyers v. State, 693 A.3d 781 
(1997), 34 CLB 73. Joinder was appropriate 
where evidence of each joined offense would 
be admissible in trial of the other. 


§ 10.50 Pretrial witness interviews 
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South Carolina State v. Williams, 485 S.E.2d 
99 (1997), 34 CLB 74. Discouraging witness 
from talking to defendant’s attorney was revers- 
ible error. 


12. GUILTY PLEAS 


§ 12.30 Duty to inquire as to 
voluntariness of plea 


Nebraska State v. Hays, 570 N.W.2d 823 
(1997), 34 CLB 172. Court erred in accepting 
guilty plea when defendant had not expressly 
acknowledged waiver of right to trial. 


13. EVIDENCE 
ADMISSIBILITY AND WITNESSES 


§ 13.30 Necessity of laying foundation 


Mississippi Clark v. State, 693 So. 2d 927 
(1997), 34 CLB 74. Murder victim’s 911 call 
was admissible evidence. 


§ 13.55 Proof of their bad acts 


South Carolina State v. Barroso, 493 S.E.2d 
854 (1997), 34 CLB 173. Admitting evidence 
of marijuana use prejudiced cocaine conspiracy 
defendants. 


Washington State v. Norlin, 1998 WL 92102 
(1998), 34 CLB 379. Evidence of infant’s prior 
injuries was admissible. 


§ 13.95 Opinion evidence 


Maryland Robinson v. State, 702 A.2d 741 
(1997), 34 CLB 268. Troopers’ opinion that 
substance defendant swallowed was crack co- 
caine was not admissible. 


§ 13.115 Identification evidence 
§ 13.151 —DNA printing tests 


Florida Murray v. State, 692 So. 2d 137 
(1997), 34 CLB 74. DNA evidence was inad- 
missible where expert did not describe scien- 
tific basis of procedures used. 


Nebraska State v. Freeman, 571 N.W.2d 276 
(1997), 34 CLB 268. DNA probability evidence 
was admissible; Carter overruled. 


§ 13.180 Witness’s assertion of privilege 
against self-incrimination—effect 


Mississippi Butler v. State, 702 So. 2d 125 
(1997), 34 CLB 172. Defendant had right to 
introduce affidavit from witness who pled Fifth 
Amendment. 


§ 13.315 Hearsay evidence 
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Wisconsin State v. Huntington, 575 N.W.2d 
268 (1998), 34 CLB 463. Child sexual abuse 
case tests scope of exceptions to hearsay rule. 


§ 13.320 Recorded statements 
§ 13.331 —Victim’s state of mind 


Massachusetts Commonwealth v. Qualla, 680 
N.E.2d 61 (1997), 34 CLB 75. Testimony about 
murder victim’s fear of defendant was revers- 
ible error. 


§ 13.430 Corpus delicti 


Pennsylvania Commonwealth v. Verticelli, 
1998 WL 31868 (1998), 34 CLB 378. Penn- 
sylvania supreme court clarifies exception to 
corpus delicti rule for closely related crimes. 


14. TRIAL 
§ 14.50 Absence of defendant or counsel 


Pennsylvania Commonwealth v. Wilson, 
1998 WL 202124 (1998), 34 CLB 461. Trial 
could proceed during defendant’s absence. 


15. JURY 


INSTRUCTIONS 
§ 15.135 Duty to charge on insanity 


New Jersey State v. Delibero, 692 A.2d 981 
(1997), 34 CLB 75. Jury instructions on insan- 
ity did not shift burden of proof to defendant. 


§ 15.235 Supplemental instructions 


Mississippi Collins v. Mississippi, 701 So. 2d 
791 (1997), 34 CLB 174. Sending Black's Law 
Dictionary to jury without safeguards was re- 
versible error. 


VERDICT 
§ 15.325 Guilty but mentally ill 


South Carolina State v. Hornsby, 484 S.E.2d 
869 (1997), 34 CLB 75. Verdict of “guilty but 
mentally ill” did not violate due process rights. 


17. SENTENCING AND 
PUNISHMENT 


SENTENCING 


§ 17.32 Right to pre-sentence mental 
examination 


North Carolina State v. Zuniga, 498 S.E.2d 
611 (1998), 34 CLB 464. Jury should have been 
instructed to consider defendant’s mental age 
as mitigating factor. 
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§ 17.86 Changes in sentencing statutes 


Washington State v. Parker, 937 P.2d 575 
(1997), 34 CLB 76. Proof was needed that 
crimes occurred after sentencing range in- 
creased. 


PUNISHMENT 


§ 17.96 Effect of erroneous release 


Arizona Schwichtenberg v. State, 1997 WL 
786790 (1997), 34 CLB 176. erroneous release 
twelve years earlier freed felon from serving 
sentence. 


 § 17.101 Imposition of restitution 


Connecticut State v. Pieger, 692 A.2d 1273 
(1997), 34 CLB 76. Requirement that hit-and- 
run driver make charitable donation was up- 
held. 


Michigan People v. Gahan, 571 N.W.2d 503 
(1997), 34 CLB 175. Court could order resti- 
tution to victims of similar, uncharged crimes. 


§ 17.125 Multiple punishment—in general 
§ 17.145 —Enhancement 


Montana State v. Wilson, 936 P.2d 316 (1997), 
34 CLB 77. Pointing unloaded BB gun at rob- 
bery victims was not grounds for sentence en- 
hancement. 


§ 17.150 —What constitutes a prior felony 
conviction 


Connecticut State v. Ledbetter, 692 A.2d 713 
(1997), 34 CLB 77. Pleading guilty to two felo- 
nies at a single proceeding did not make de- 
fendant a repeat offender. 


§ 17.190 Sex offender registration laws 


North Dakota State v. Breiner, 562 N.W.2d 
565 (1997), 34 CLB 77. Court should have in- 
formed defendant of sex offender registration 
requirement before accepting guilty plea. 


18. APPEAL AND ERROR 
§ 18.20 Waiver of right to appeal 


Washington State v. Tomal, 948 P.2d 833 
(1997), 34 CLB 177. Attorney’s four-year de- 
lay in appealing did not waive defendant’s 
rights. 


§ 18.30 —lIneffective assistance of 
appellate counsel 


Massachusetts Commonwealth v. Egardo, 686 
N.E.2d 432 (1997), 34 CLB 174. Ineffective 
assistance of counsel claim successfully raised 
post-appeal. 


§ 18.60 Jurisdiction 


§ 18.65 —Failure to file timely notice of 
appeal 


Georgia Day v. Stokes, 491 S.E.2d 365 
(1997), 34 CLB 177. Appeal filed before ap- 
pealable judgment was entered had to comply 
with statute that became effective after the date 
of filing. 


21. ANCILLARY PROCEEDINGS 
EXTRADITION PROCEEDINGS 
§ 21.25 Scope of hearing 
Georgia St. Lawrence v. Bartley, 495 S.E.2d 


18 (1998), 34 CLB 376. Accused successfully 
challenged extradition. 


PART III—FEDERAL CRIMES 


24. NATURE AND ELEMENTS OF 
SPECIFIC CRIMES 


§ 24.15 Bank-related crimes generally 


Court of Appeals, 2d Cir. United States v. 
Zyskind, 118 F.3d 113 (1997), 34 CLB 69. 
Theft of federal funds statute applied to orga- 
nizations that receive federal program monies. 


§ 24.45 Conspiracy 


Court of Appeals, Ist Cir. Camelio v. Ameri- 
can Federation, 137 F.3d 666 (1998), 34 CLB 
376. Alleged misappropriation of union funds 
was not appropriate RICO predicate. 


561 


§ 24.90 False statement to federal 
department or agency 


U.S. Supreme Court Brogan v. United States, 
118 S. Ct. 805 (1998), 34 CLB 261. Mere de- 
nial is covered by statute making it unlawful 
to make a false statement. 


Court of Appeals, 3d Cir. United States v. 
Sain, 141 F.3d 463 (1998), 34 CLB 458. De- 
fendant was properly charged with separate 
violations for each false claim he submitted to 
the army. 


Court of Appeals, 11th Cir. United States v. 
Neder, 136 F.3d 1459 (1998), 34 CLB 374. 
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Materiality was not element of crimes of false 
statement, mail fraud or bank fraud. 


§ 24.100 Firearms violations 


U.S. Supreme Court Muscarello v. United 
States, 118 S. Ct. 1911 (1998), 34 CLB 455. 
The phrase “carrying a firearm” includes the 
carrying of a firearm in a vehicle. 


U.S. Supreme Court Rogers v. United States, 
118 S. Ct. 673 (1998), 34 CLB 261. Convic- 
tion for possession of an unregistered firearm 
requires that defendant knew that the item he 
possessed was a weapon. 


Court of Appeals, 4th Cir. United States v. 
Crump, 120 F.3d 462 (1997), 34 CLB 68. Stat- 
ute criminalizing use of firearm during a drug- 
related crime was upheld. 


§ 24.115 Fraud 


U.S. Supreme Court Bates v. United States, 
118 S. Ct. 285 (1997), 34 CLB 167. Charge of 
willful misapplication of federal funds did not 
require specific intent to insure or defraud. 


§ 24.135 Hobbs Act 


Court of Appeals, D.C. Cir. United States v. 
Kennedy, 133 F.3d 53 (1998), 34 CLB 262. 
Hobbs Act convictions deemed “crimes of vio- 
lence” for sentencing purposes. 


§ 24.190 Mail fraud 


Court of Appeals, 3d Cir. United States v 
Cross, 128 F.3d 148 (1997), 34 CLB 168. Mail- 
ing of information to judge did not constitute 
mail fraud. 


PART IV—FEDERAL PROCEDURES 


28. JURISDICTION AND VENUE 


§ 28.25 Concurrent federal and state 
jurisdiction 


U.S. Supreme Court Wisconsin Dep’t of Cor- 
rections v. Schacht, 118 S. Ct. 2047 (1998), 34 
CLB 454. Presence of non-removable claim 
does not destroy federal jurisdiction over re- 
movable claim. 


29. PRELIMINARY PROCEEDINGS 
§ 29.30 Competency proceedings 


Court of Appeals, 10th Cir. Nguyen v. 
Reynolds, 131 F.3d 1340 (1997), 34 CLB 266. 
Petitioner not entitled to competency hearing. 


31. PRETRIAL MOTIONS 


§ 31.00 Sufficiency of indictment 
attached 


Court of Appeals, 5th Cir. United States v. 
Greer, 137 F.3d 247 (1998), 34 CLB 375. Fail- 
ure to dismiss indictment based on alleged per- 
jured evidence was harmless error. 


32. DISCOVERY 
§ 32.00 In general 


Court of Appeals, 5th Cir. United States v. 
Thompson, 130 F.3d 676 (1997), 34 CLB 264. 
Destruction of tape recording of defendant’s 
conversation did not violate due process. 


§ 32.15 —Identity of witness 


Court of Appeals, 10th Cir. United States v. 
Trujillo, 136 F.3d 1388 (1998), 34 CLB 374. 
FBI transcripts of witness interviews were not 
subject to Brady disclosure. 


33. GUILTY PLEAS 
§ 33.15 Accepting plea 


U.S. Supreme Court United States v. Hyde, 
117 S. Ct. 1630 (1997), 34 CLB 67. Defendant 
was unable to withdraw guilty plea unless “fair 
and just reason” was found for doing so. 


U.S. Supreme Court Bousley v. United 
States, 118 S. Ct. 1604 (1998), 34 CLB 374. 
Defendant entitled to overturn guilty verdict 
with showing of actual innocence. 


34. EVIDENCE 
ADMISSIBILITY AND WITNESSES 


§ 34.45 Proof of other crimes to show 
motive, intent, etc. 


Court of Appeals, D.C. Cir. United States v. 
Crowder, 141 F.3d 1202 (1998), 34 CLB 457. 
Defendant’s offer to stipulate to an element of 
the drug charge did not render government’s 
other crimes evidence inadmissible. 


Court of Appeals, 7th Cir. United States v. 
Zizzo, 120 F.3d 1338 (1997), 34 CLB 70. Evi- 
dence of defendant’s prior violent acts was ad- 
missible. 


§ 34.95 Identification evidence 
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Court of Appeals, 5th Cir. United States v. 
Rogers, 126 F.3d 655 (1997), 34 CLB 168. In- 
court identification of defendant by bank teller 
was not plain error. 


§ 34.170 Cross-examination procedures 


§ 34.180 —Impeachment by prior 
conviction 


Court of Appeals, Ist Cir. United States v. 
Joost, 133 F.3d 125 (1998), 34 CLB 263. Na- 
ture of defendant's prior conviction relevant for 
purpose of impeaching credibility. 


§ 34.220 Hearsay evidence 


Court of Appeals, Ist Cir. United States v. 
Parsons, 141 F.3d 386 (1998), 34 CLB 457. 
Erroneous exclusion of evidence on hearsay 
grounds was harmless. 


Court of Appeals, 10th Cir. United States v. 
Cass, 127 F.3d 1281 (1997), 34 CLB 167. Ad- 
mission of hearsay statements regarding 
defendant’s extramarital affairs was harmless 
error. 


§ 34.235 —Declarations of co-conspirators 


U.S. Supreme Court Gray v. Maryland, 118 
S. Ct. 1151 (1998), 34 CLB 373. Confession 
of co-defendant improperly admitted cven 
though defendant's name deleted. 


Court of Appeals, 5th Cir. United States v. 
Burton, 126 F.3d 666 (1997), 34 CLB 169. 
Admission of coconspirator’s statement did not 
require reversal. 


Court of Appeals, 7th Cir. United States v. 
Jarrett, 133 F.3d 519 (1998), 34 CLB 265. In- 
troduction into evidence of telephone conver- 
sations recorded while defendants were 
incarcerated was harmless error. 


Court of Appeals, 7th Cir. United States v. 
Yoon, 128 F.3d 515 (1997), 34 CLB 168. State- 
ments of defendant’s fugitive husband were 
admissible to prove check-kiting scheme. 


Court of Appeals, 8th Cir. United States v. 
Velasquez, 141 F.3d 1280 (1998), 34 CLB 459. 


Defendant not entitled to compel testimony of 


a codefendant who had pleaded guilty. 


35. THE TRIAL 


§ 35.85 Restrictions on right of cross- 
examination 


Court of Appeals, 10th Cir. United States v. 
Gault, 141 F.3d 1399 (1998), 34 CLB 459. 
Restrictions on cross-examination did not vio- 
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late defendant's Sixth Amendment confronta- 
tion rights. 


§ 35.100 Discretion to prosecute 


Court of Appeals, 6th Cir. United States v. 
Wall, 130 F.3d 739 (1997), 34 CLB 264. 
Prosecutor’s comments made during closing 
argument did not warrant mistrial. 


36. THE JURY 
SELECTION 


§ 36.00 Requirement of an impartial jury 


Court of Appeals, Ist Cir. United States v. 
DeLuca, 137 F.3d 24 (1998), 34 CLB 374. 
Empaneling of anonymous jury was not abuse 
of discretion. 


§ 36.20 Exclusion of jurors in capital 
cases 


Court of Appeals, 7th Cir. Pitsonbarger v. 
Gramley, 141 F.3d 728 (1998), 34 CLB 458. 
Use of peremptory challenges to eliminate ju- 
rors who oppose death penalty did not violate 
defendant's rights. 


§ 36.30 Peremptory challenges 


Court of Appeals, 7th Cir. United States v. 
Stafford, 136 F.3d 1109, modified on other 
grounds, 136 F.3d 1115 (1998), 34 CLB 376. 
Alleged striking of juror based on religion was 
not plain error. 


INSTRUCTIONS 


§ 36.95 Duty to charge on essential 
elements of crime 


Court of Appeals, Ist Cir. United States v. 
Whiffen, 121 F.3d 18 (1997), 34 CLB 71. Er- 
ror in jury instructions on “threat” element of 
offense was harmless. 


§ 36.110 Intent and willfulness 


U.S. Supreme Court Bryan v. United States, 
118 S. Ct. 1939 (1998), 34 CLB 455. Violation 
of firearms licensing laws requires showing that 
defendant knew his conduct was unlawful. 


Court of Appeals, 7th Cir. United States v. 
Brown, 136 F.3d 1176 (1998), 34 CLB 376. 
Refusal to give instructions based on good faith 
was not plain error. 


§ 36.115 Lesser included offenses 


U.S. Supreme Court Hopkins v. Reeves, 18 
S. Ct. 1895 (1998), 34 CLB 455. State trial 
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courts not required to instruct on offenses that 
are not lesser included offenses in capital cases. 


Court of Appeals, 5th Cir. Ransom v. 
Johnson, 126 F.3d 716 (1997), 34 CLB 169. 
Refusal to instruct jury on lesser included of- 
fense was not error. 


Court of Appeals, 4th Cir. United States v. 
Wright, 131 F.3d 1111 (1997), 34 CLB 263. 
Defendant not entitled to jury instruction of 
lesser included offense of simple possession. 


VERDICTS 
§ 36.205 Special verdicts 


Court of Appeals, 2d Cir. United States v. 
Canady, 126 F.3d 352 (1997), 34 CLB 168. 
Failure to announce verdict in open court did 
not violate defendant’s rights. 


37. POST-TRIAL MOTIONS 
§ 37.35 Federal habeas corpus 


U.S. Supreme Court Lindh v. Murphy, 117 
S. Ct. 2059 (1997), 34 CLB 65. New amend- 
ments to habeas corpus statute did not apply to 
inmate’s pending non-capital case. 


§ 37.60 —Burden of proof 


U.S. Supreme Court Bracy v. Gramley, 117 
S. Ct. 1793 (1997), 34 CLB 66. Habeas corpus 
relief was granted where judge who presided 
over criminal trial was convicted of taking 
bribes. 


§ 37.65 —Procedure 


U.S. Supreme Court Edwards v. Balisok, 117 
S. Ct. 1584 (1997), 34 CLB 66. Challenges only 
to procedures used in disciplinary hearing were 
not always recognized under § 1983. 


U.S. Supreme Court Calderon v. Thompson, 
118 S. Ct. 1489 (1998), 34 CLB 456. Recall of 
mandate denying habeas corpus relief justified 
only when necessary to avoid a miscarriage of 
justice. 


U.S. Supreme Court Trest v. Cain, 118 S. Ct. 
418 (1997), 34 CLB 261. In habeas corpus pro- 
ceeding, court of appeals is not required to raise 
issue of procedural default sua sponte. 


Court of Appeals, 5th Cir. Humphrey v. Cain, 
120 F3D 526 (1997), 34 CLB 68. Habeas cor- 
pus relief denied even though reasonable doubt 
instruction at trial had been erroncous. 


§ 37.75 Motion to modify sentence 


Court of Appeals, 4th Cir. United States v. 
Carey, 120 F.3d 509 (1997), 34 CLB 68. Mo- 


tion by government to grant downward depar- 
ture in sentence was denied. 


38. SENTENCING AND 
PUNISHMENT 


SENTENCING 
§ 38.25 Delay in sentencing 


Court of Appeals, 5th Cir. United States v. 
Hinojosa-Lopez, 130 F.3d 691 (1997), 34 CLB 
264. Findings of fact under sentencing guide- 
lines upheld. 


§ 38.30 Standards for imposing sentence 


U.S. Supreme Court Caron v. United States, 
118 S. Ct. 2007 (1998), 34 CLB 454. Massa- 
chusetts law restricting right of convicted felon 
whose civil rights had been restored to carry 
handguns was properly taken into account in 
federal sentencing. 


U.S. Supreme Court United States v. 
LaBonte, 117 S. Ct. 1673 (1997), 34 CLB 66." 
Plain meaning of term “maximum sentence 
authorized” was upheld under Sentencing 
Guidelines. 


U.S. Supreme Court Edwards v. United 
States, 118 S. Ct. 1475 (1998), 34 CLB 457. 
Sentencing guidelines permit judge to deter- 
mine whether both crack and cocaine were in- 
volved for sentencing purposes. 


U.S. Supreme Court Lewis v. United States, 
118 S. Ct. 1135 (1998), 34 CLB 373. Defen- 
dant entitled to resentencing on second-degree 
murder conviction. 


Court of Appeals, D.C. Cir. United States v. 
Becraft, 117 F.3d 1450 (1997), 34 CLB 69. 
Defendant's position as office manager was 
“position of trust” justifying enhanced sen- 
tence. 


Court of Appeals, Ist Cir. United States v. 
McDonaid, 121 F.3d 7 (1997), 34 CLB 70. 
Failure to apprise defendant of mandatory mini- 
mum sentence at time of guilty plea was harm- 
less error. 


Court of Appeals, 6th Cir. United States v. 
Corrigan, 128 F.3d 330 (1997), 34 CLB 168. 
The number of fraudulent schemes perpetrated 
by defendant did not justify upward departure 
in sentencing. 


Court of Appeals, 7th Cir. United States v. 
Thompson, 126 F.3d 1032 (1997), 34 CLB 170. 
Sentence enhancement was justified for per- 
jury. 


PUNISHMENT 
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§ 38.60 Credit for time spent in custody 
prior to sentencing 


Massachusetts Commonwealth v. Milton, 
1998 WL 86055 (1998), 34 CLB 378. Defen- 
dants cannot “bank” time against future crimes. 


§ 38.83 Multiple offender sentences 
§ 38.96 —Enhancement 


Court of Appeals, 7th Cir. United States v. 
Cargaugh, 141 F.3d 791 (1998), 34 CLB 458. 
Sentence enhancement for making death threat 
during bank robbery was proper. 


39. THE APPEAL 
§ 39.00 Right to appeal 


U.S. Supreme Court Hohn v. United States, 
118 S. Ct. 1969 (1998), 34 CLB 455. Supreme 
Court has jurisdiction to review denial of ap- 
plication for certificate of appealability. 


40. PROBATION AND PAROLE 
§ 40.25 Revocation of parole 


U.S. Supreme Court Pennsylvania Bd. of 
Probation v. Scott, 118 S. Ct. 2014 (1998), 34 
CLB 454. Parole board not required to exclude 
evidence obtained in violation of Fourth 
Amendment. 


41. PRISONER PROCEEDINGS 


§ 41.40 Access to legal assistance and 
courts 


Court of Appeals, 9th Cir. Wharton v. 
Calderon, 127 F.3d 1201 (1997), 34 CLB 167. 
District court did not have authority to issue a 
blanket “no interview” policy to prison war- 
den. 


§ 41.45 Other actions under Federal 
Civil Rights Act 


Court of Appeals, 8th Cir. Tauke v. Stine, 120 
F.3d 1363 (1997), 34 CLB 70. Law enforce- 
ment officer’s use of deadly force was reason- 
able. 


§ 41.50 —Immunity 


U.S. Supreme Court Richardson v. 
McKnight, 117 S. Ct. 2100 (1997), 34 CLB 66. 
Prison guards who were employees of a pri- 
vate prison management firm did not have 
qualified immunity under civil rights statute. 


U.S. Supreme Court Kalina v. Fletcher, 118 
S. Ct. 502 (1997), 34 CLB 261. Prosecutor’s 
preparation of arrest warrant application was 
protected by absolute immunity. 
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42. ANCILLARY PROCEEDINGS 
CONTEMPT 


§ 42.00 Civil and criminal contempt 
distinguished 


U.S. Supreme Court Pounders v. Watson, 117 
S. Ct. 2359 (1997), 34 CLB 66. Trial court’s 
finding that criminal defense lawyer was in 
summary contempt was sustained. 


DEPORTATION 
§ 42.25 In general 


U.S. Supreme Court Almendares-Torres v. 
United States, 118 S. Ct. 1219 (1998), 34 CLB 
374. Recidivism is not an element of the crime 
of illegal entry. 


Court of Appeals, 3d Cir. United States v. 
Igbonwa, 120 F.3d 437 (1997), 34 CLB 67. 
United States Attorney did not have power to 
bind INS in deportation cases without explicit 
authority from service. 


Court of Appeals, 11th Cir. United States v. 
Gecas, 120 F.3d 1419 (1997), 34 CLB 70. Al- 
leged war criminal was not permitted to invoke 
Fifth Amendment privilege. 


DEPRIVATION OF CIVIL RIGHTS 
§ 42.30 In general 


U.S. Supreme Court Crawford-E] v. Britton, 
118 S. Ct. 1584 (1998), 34 CLB 456. Clear and 
convincing evidence was not required to de- 
feat summary judgment motion in civil rights 
case. 


Court of Appeals, 5th Cir. Sanchez v. 
Swyden, 131 F.3d 1144 (1998), 34 CLB 263. 
Qualified immunity applies to ADA’s filing of 
a motion. 


Court of Appeals, 6th Cir. Kallstrom v. City 
of Columbus, 136 F.3d 1055 (1998), 34 CLB 
375. Disclosure by city of peisonal informa- 
tion of undercover officers violated civil rights 
statute. 


Court of Appeals, 8th Cir. Rowe v. Lamb, 
130 F.3d 812 (1997), 34 CLB 265. Probation 
officer's search of probationer’s residence did 
not violate Fourth Amendment. 


EXTRADITION 


§ 42.50 Foreign sovereigns 


U.S. Supreme Court New Mexico ex rel. 
Ortiz v. Reed, 118 S. Ct. 1860 (1998), 34 CLB 
455. New Mexico required to honor extradi- 
tion warrant. 
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FORFEITURE 
§ 42.60 In general 


U.S. Supreme Court United States v. 


Bajakajian, 118 S. Ct. 2028 (1998), 34 CLB 454. 
Forfeiture of entire amount of illegally exported 
currency. violates excessive fine clause. 


PART V—CONSTITUTIONAL GUARANTEES 


43. ADMISSIONS AND 
CONFESSIONS 


GROUNDS FOR EXCLUSION; 
GENERALLY 


§ 43.00 Involuntariness and coercion 
§ 43.15 —Trickery 


Georgia State v. Ritter, 485 S.E.2d 492 (1997), 
34 CLB 78. Confession obtained by lying about 
victim’s health was not admissible 


§ 43.16 —lIntoxication 


Wyoming Rubio v. State, 939 P.2d 879 (1997), 
34 CLB 78. Fifteen-year-old’s petition to sup- 
press confession due to youth and intoxication 
was denied. 


§ 43.35 Absence of counsel 


Court of Appeals, 3d Cir. Bey v. Morton, 124 
F.3d 524 (1997), 34 CLB 170. Petitioner’s con- 
fession to correction officer did not violate 
defendant’s rights. 


VIOLATIONS OF MIRANDA STANDARDS 
AS GROUNDS FOR EXCLUSION 


§ 43.60 Prerequisite of custodial 
interrogation 


§ 43.65 —Interpretations by state courts 


Minnesota State v. Edrozo, 578 N.W.2d 719 
(1998), 34 CLB 462. Surreptitious tape record- 
ing did not violate defendant’s rights. 


Ohio State v. Tucker, 692 N.E.2d 171 (1998), 
34 CLB 462. Confession to corrections offic- 
ers was admissible. 


§ 43.90 Waiver of Miranda rights 


§ 43.95 —vVoluntary and intelligent 
requirement 


Court of Appeals, 7th Cir. United States v. 
Muhammad, 120 F.3d 688 (1997), 34 CLB 68. 
Statements made by defendant who tried to 
bribe litigant in civil trial did not taint trial even 
though no Miranda rights were given. 


§ 43.125 Use of statement obtained in 
violation of Miranda— 
impeachment exception 


California People v. Peevy, 953 P.2d 1212 
(1998), 34 CLB 462. Statement obtained by in- 
tentional violation of defendant’s right to coun- 
sel was admissible for impeachment purposes. 


44. CONFRONTATION OF 
WITNESSES 


§ 44.15 Codefendant’s out-of-court 
statements 


§ 44.25 —Limitations on right to cross- 
examine 


U.S. Supreme Court United States v. 
Scheffer, 118 S. Ct. 1261 (1998), 34 CLB 374. 
Rule prohibiting use of polygraph test results 
in court martial proceedings upheld. 


Court of Appeals, 7th Cir. United States v. 
Liporace, 133 F.3d 541 (1998), 34 CLB 264. 
Restrictions on defendant’s cross-examination 
of bankruptcy trustee did not violate Sixth 
Amendment. 


Court of Appeals, 11th Cir. United States v. 
Hernandez, 141 F3d 1042 (1998), 34 CLB 459. 
Refusal of trial court to order one defendant to 
retake stand was harmless. 


45. RIGHT TO COUNSEL 


SCOPE AND EXTENT OF RIGHT 
GENERALLY 


§ 45.15 Absence of counsel during 
portion of proceedings 


Court of Appeals, 2d Cir. Jones v. Vacco, 126 
F.3d 408 (1998), 34 CLB 169. Overnight ban 
on consultation with attorney violated 
defendant’s rights. 


ADEQUACY AND EFFECTIVENESS OF 
COUNSEL 


§ 45.110 Ineffectiveness 


Court of Appeals, 4th Cir. United States v. 
Martinez, 136 F.3d 972 (1998), 34 CLB 375. 
Ineffective assistance of counsel was not a 
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proper basis for departure under sentencing 
guidelines. 


§ 45.130 —Failure to introduce evidence 
or make objections 


Massachusetts Commonwealth v. Egardo, 
686 N.E.2d 432 (1997), 34 CLB 174. Ineffec- 
tive assistance of counsel plea successfully 
raised post-appeal. 


46. CRUEL AND UNUSUAL 
PUNISHMENT 


§ 46.05 Death penalty 
§ 46.10 —Statutory requirements 


U.S. Supreme Court Stewart v. Martinez- 
Villareal, 118 S. Ct. 1618 (1998), 34 CLB 456. 
A habeas corpus petitioner’s claim that he was 
incompetent to be executed was not barred 
where first petition was dismissed as prema- 
ture. 


U.S. Supreme Court O'Dell v. Netherland, 
117 S. Ct. 1969 (1997), 34 CLB 65. Supreme 
Court’s Simmons rule permitting capital defen- 
dant to inform a jury that he is not parole eli- 
gible was a “new rule” that would not disturb 
detendant’s death sentence. 


47. DOUBLE JEOPARDY 
§ 47.00 In general 


U.S. Supreme Court Hudson v. United States, 
118 S. Ct. 488 (1997), 34 CLB 262. Double 
jeopardy clause applies only to multiple crimi- 
nal punishments for same offense in succes- 
sive proceedings. 


§ 47.40 Implied acquittal 


Court of Appeals, 8th Cir. United States v. 
Turner, 130 F.3d 815 (1997), 34 CLB 265. 
Double jeopardy barred prosecution on count 
in superseding indictment. 


§ 47.45 Separate and district offenses 
§ 47.50 —Same transaction 


Michigan People v. Denio, 564 N.W.2d 13 
(1997), 34 CLB 78. Convictions for both drug 
offense and underlying conspiracy did not vio- 
late double jeopard clause. 


§ 47.55 Administrative proceedings 


Arkansas Pyron v. State, 953 S.W.2d 874 
(1997), 34 CLB 175. Suspension of driver’s 
license was not punishment for double jeop- 
ardy purposes. 


Oklahoma State v. Kauble, 1997 WL 691416 
(1997), 34 CLB 175. No double jeopardy ex- 
isted where student was charged with misde- 
meanor after his university imposed community 
service as a sanction. 


48. DUE PROCESS 
§ 48.00 In general 


U.S. Supreme Court Campbell v. Louisiana, 
118 S. Ct. 1419 (1998), 34 CLB 457. White 
defendant has standing to challenge discrimi- 
nation against black persons in jury selection. 


Court of Appeals, 7th Cir. Mueller v. 
Sullivan, 141 F.3d 1232 (1998), 34 CLB 458. 
Conviction upheld without evidence that de- 
fendants knew that their actions were unlaw- 
ful. 


§ 48.10 Felonious homicide 
§ 48.30 —Sex crimes 


U.S. Supreme Court Kansas v. Hendricks, 
117 S. Ct. 2072 (1997), 34 CLB 65. Involun- 
tary commitment of defendant for “mental ab- 
normality” satisfied due process requirements. 


50. EX POST FACTO 
§ 50.05 Applicability to sentencing 


Court of Appeals, 6th Cir. United States v. 
Page, 131 F.3d 1173 (1997), 34 CLB 264. Im- 
position of a second term of supervised release 
did not violate ex post facto clause. 


51. FREEDOM OF THE PRESS 
§ 51.00 In general 


Indiana WTHR-TV v. Cline, 1998 WL 79169 
(1998), 34 CLB 377. Defense entitled to dis- 
covery of tapes of defendant’s interview with 
TV station. 


55. RIGHT TO JURY TRIAL 
§ 55.10 Shackles and restraints 


Minnesota State v. Shoen, 578 N.W.2d 708 
(1998), 34 CLB 461. Defendant's leg restraint 
violated his fair trial rights. 


58. PROHIBITION AGAINST 
UNLAWFUL SEARCHES AND 
SEIZURES 


SCOPE AND EXTENT OF RIGHT IN 
GENERAL 


§ 58.00 What constitutes a search 
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Court of Appeals, D.C. Cir. United States v. 
Garces, 133 F.3d 70 (1998), 34 CLB 262. Car- 
rying of a key from a basement up to a “seiz- 
ing officer” was neither a search nor a seizure 
under the Fourth Amendment. 


Court of Appeals, 5th Cir. United States v. 
Paige, 136 F.3d 1012 (1998), 34 CLB 375. 
Defendant did not have expectation of privacy 
in attic space. 


Minnesota State v. Hardy, 577 N.W.2d 212 
(1998), 34 CLB 460. Asking suspect to open 
his mouth constituted a “search.” 


§ 58.05 Constitutionally protected areas 


U.S. Supreme Court United States v. 
Ramirez, 118 S. Ct. 992 (1998), 34 CLB 373. 
“No knock” entry by police officers resulting 
in destruction of property did not violate Fourth 
Amendment. 


§ 58.10 Property subject to seizure 
§ 58.17 —Plain feel 


Kansas State v. Wonders, 952 P.2d 1351 
(1998), 34 CLB 460. Seizure of marijuana 
warranted by “plain feel” exception to Fourth 
Amendment. 


§ 58.30 —Automobile searches 


New Jersey State v. Dickey, 1998 WL 88303 
(1998), 34 CLB 267. Terry stop of over two 
hours was de facto a custodial arrest. 


§ 58.32 Car passengers 


Colorado People v. Altman, 938 P.2d 142 
(1997), 34 CLB 79. Safety concerns justified 
warrantless search of vehicle. 


New Jersey People v. Carvey, 680 N.E.2d 150 
(1997), 34 CLB 79. Safety concerns justified 
warrantless search of vehicle. 


$ 58.50 Search by private person 


Court of Appeals, Ist Cir. United States v. 
Pervaz, 118 F.3d 1 (1997), 34 CLB 69. Em- 
ployees of cellular telephone company track- 
ing radio frequencies were not acting as 
government agents. 


§ 58.55 Search of parolees 
Pennsylvania Commonwealth v. Williams, 692 
A.2d 1031 (1997), 34 CLB 80. Parole agree- 


ment permitted warrantless search of residence. 


§ 58.70 Stop and frisk 


Pennsylvania Commonwealth v. Hawkins, 
692 A.2d 1068 (1997), 34 CLB 80. Police 
broadcast was not sufficient reason for stop 
and frisk. 


§ 58.72 Police restrictions on access to 
premises 


California People v. Bennett, 949 P.2d 947 
(1998), 34 CLB 266. Police could bar access 
to arrested suspect’s motel room without vio- 
lating Fourth Amendment. 


BASIS FOR MAKING SEARCH AND/OR 
SEIZURE 


§ 58.77 Anticipatory search warrants 


§ 58.80 —Sufficiency of underlying 
affidavit 


Court of Appeals, 10th Cir. United States v. 
Kennedy, 131 F.3d 1371 (1997), 34 CLB 265. 
Search warrant application was not invalid 
based on absence of information on training of 
drug dogs. 


§ 58.90 —Manner of execution 


Massachusetts Commonwealth v. Sbordone, 
678 N.E.2d 1184 (1997), 34 CLB 81. In case 
of first impression, Massachusetts permits ci- 
vilian to assist in executing warrant. 


§ 58.105 Search incident to a valid arrest 
§ 58.110 —Probable cause 


Court of Appeals, 9th Cir. Harris v. Roderick, 
126 F.3d 1189 (1997), 34 CLB 170. FBI’s rules 
of engagement violated Fourth Amendment. 


§ 58.120 —Manner of making arrest or 
entering premises as affecting 
validity of subsequent arrest or 
search 


Court of Appeals, 10th Cir. United States v. 
McCloud, 127 F.3d 1284 (1997), 34 CLB 167. 
Unconstitutional search of premises was harm- 
less error. 


§ 58.130 Investigative stops 


Connecticut State v. Longo, 1998 WL 85310 
(1998), 34 CLB 266. Right to search car ex- 
tended to closed containers. 

ELECTRONIC EAVESDROPPING 


§ 58.135 In general 


Court of Appeals, 3d Cir. United States v. 
Williams, 124 F.3d 411 (1997), 34 CLB 170. 


568 











1998 CASE DIGEST INDEX 


Use of video surveillance camera inside office 
was reasonable. 


CONSENT AND WAIVER 
§ 58.170 In general 


§ 58.180 —Voluntariness of consent 


Colorado People v. Magallanes-Aragon, 948 
P.2d 528 (1997), 34 CLB 267. Consent to 
search need not have been “knowing and intel- 
ligent” to have been voluntary. 


§ 58.185 —Third-party consent 


Court of Appeals, 4th Cir. United States v. 
Jackson, 131 F.3d 1105 (1997), 34 CLB 263. 
Officer’s return to basement area where resi- 
dent had previously given him consent to search 
was proper. 


FRUITS OF THE POISONOUS TREE 
§ 58.230 Evidence held admissible 


Court of Appeals, 9th Cir. United States v. 
Ladum, 141 F.3d 1328 (1998), 34 CLB 459. 
Defendant’s statement made during illegal 
search did not require suppression. 
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59. PROHIBITION AGAINST SELF- 
INCRIMINATION 


TESTIMONY AND RECORDS 


§ 59.30 Right to refuse examination by 
state psychiatrist 


Pennsylvania Commonwealth v. Szuchon, 

693 A.2d 959 (1997), 34 CLB 81. Fifth Amend- 

ment no bar to psychiatrist’s testimony. 
NONTESTIMONIAL ASPECTS 


§ 59.75 Drunk-driving tests 


Kansas State v. Bishop, 1998 WL 181126 
(1998), 34 CLB 461. Breath test given deaf- 
mute defendant was admissible, despite ab- 
sence of interpreter. 


60. RIGHT TO SPEEDY TRIAL 
§ 60.05 Length of delay 
§ 60.10 —Computation of delay 
Tennessee State v. Utley, 956 S.W.2d 489 


(1997), 34 CLB 176. Unserved arrest warrant 
did not count for speedy trial purposes. 





